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PPP IN THE CONTEXT OF PUBLIC
MANAGEMENT IN UKRAINE

This article is devoted to the researching of basic

peculiarities of PPP as a type of public management in Ukraine.
The necessity of the Code in PPP legal relations adoption is
substantiated. The system of public management in PPP is
analyzed. The wide and narrow approaches to the
understanding of the “public management” definition are
learned. The international experience of public management of
PPP legal relations is analyzed (in particular, in such countries
as the USA, Saudi Arabia, and others). It is proved that Ukraine
needs to improve economic ways of financing public-private
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Introduction

Public-private partnership (PPP) relationships are a necessity for the life of a modern
society, in which the market principles of the economy must be combined with its social
orientation, and therefore, be distinguished by a balanced combination of public and
private interests in the person of their carriers — public and private partners as partners in the
implementation socially necessary projects.’

Currently, the PPP in the areas of infrastructure and networks, the provision of services
and the provision of service-infrastructure and other public services is rapidly developing
and of increasing interest in the world.”

Main goal of the research

The purpose of this study is to substantiate the thesis on special legal regulation of
public-private partnership (PPP) as a kind of public management.

Presentation of the basic research

According to A. Rodin, "in most countries of the world, economic development is
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characterized by the search for new forms and methods of public administration and
regulation. Increasing the value of the private sector in the development of industry
complexes reflects anew concept of the role of the state in the economy".’

G. Atamanchuk believes that public administration is a practical, organizing and
regulating influence of the state (through the system of its structures) on the social and
private life of people in order to organize, preserve or transform it, based on its power." V.
Martynenko determines that public administration is a process of authoritarian governance
through the formation and implementation of a system of state executive bodies at all levels
of the administrative-territorial division of the country, which uses a set of methods,
mechanisms, methods of power influence on society.’

Public administration in the broad sense is a collection of all activities of the state,
realized in the functioning of the organs of all branches of government and aimed at
regulating social relations. Speaking about the broad understanding of public
administration, it must be said that it covers activities:

a) executive bodies — at the expense of implementation of executive and regulatory
activity aimed at implementation of the requirements of the norms of laws;

b) bodies of legislative and judicial power — at the expense of lawmaking activity and
administration of justice;

c) other state bodies which do not belong to certain branches of power — the Public
Prosecutor's Office, the Central Election Commission, the National Bank, etc.;

d) non-state bodies (local self-government bodies, public organizations) in the course
of'the implementation of their powers delegated by the state.

Public administration in the narrow sense — is the executive and administrative
activities of executive bodies and other bodies, in terms of their implementation of
executive and administrative functions. It should be noted that along with executive bodies,
for which the executive-administrative activity is the main one (that is why the said bodies
are the "core" of the state administration in the narrow sense), the state administration in its
part also implements other bodies and officials (the President of Ukraine, public
prosecutor's office, non-state bodies while exercising delegated authority, etc.).

The peculiarity of this activity of other (non-executive) bodies, which allows a clear
distinction between broad and narrow understanding of state law, is as follows. Only part of
the entire set of activities of state bodies, which has executive and administrative character, is
an integral part of public administration (in its narrow sense). Moreover, such activities are not
conducive to these bodies, it is secondary, auxiliary, internally organizational. It should be
noted that in administrative law the narrow understanding of public administration is the main
one, since such an approach allows qualitative analysis of the executive and regulatory

‘Pomun A.A. BzauMoneiicTBHE MeXTyHapOJHOTO M BHYTPUIOCYHAPCTBEHHOTO NPaBa B TPABOBOM
PeryIMpOBaHHK FOCYIapCTBCHHO-YaCTHOTO TApTHEPCTBA: ABTOpEd. TUC. ... KaHI. opuand. Hayk: 12.00.10/
PYJIH.M.,2010.-22c¢c.—C.3.

‘Aramanuyk I. B. Teopus rocy1apcTBEHHOTO yHPaBIEHHs: Kype NeKImii. 4-e u3a., nom. M.: Omera-JI,
2006.—-584c.—C.33.

‘Maprusenko B.M. JleMokpaTiuHe BpsiyBaHHs: Hpo6yieMu Teopii Ta npaktuky // [1yGiune yrnpasiiHHs:
Teopist Ta npakTHka: 30.Hayk.mpatib. X.: Bun-o ”lokHayklepsxYip”, 2010. Ne 1. — C. 22.
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activity of executive bodies (for which public administration is the main area of activity), as
well as internally organizational activities within the framework of the functioning of other
state organs.”’

The special role of the PPP as a form of cooperation between the public carriers (state /
Crimea / local government) and private (business representatives) interests also imposes
specific requirements for the management of PPP, which has several components: regulatory
regulation by the state; contractual and local (in the case of using the corporate / institutional
form of PPP — in particular, through a share agreement); PPP management by its partners and
external management (in terms of providing appropriate permits, approvals, monitoring
compliance with the requirements of PPP / authorized bodies and their officials, imposing
sanctions on violators of such requirements).

The purpose of state regulation of PPP is, first of all, the observance of three key principles:

1) ensuring the optimal use of the PPP's positive aspects, which are primarily in the
implementation of guarantees for private partners and investors (both domestic and foreign)
and adherence to forms of support from public authorities and local authorities.

2) In addition, the key feature of the PPP is the prevention of the occurrence of various
negative phenomena in the field of economic competition (in particular, the economic
concentration or concerted actions of economic entities in order to monopolize the market),
as well as ensuring the effective use of the latter opportunities provided to them in accordance
with the principle: "use it or lose it";

3) prevention of corruption offenses, in particular due to the fact that all the costs of the
PPP project are transparent and open at the stage of analyzing the effectiveness of the project,
as opposed to the traditional public procurement procedures defined by law;

4) Avoiding opportunities for private partners to abandon the opportunities provided by
the PPP to implement the PPP project (first of all, the use of PPPs to satisty, first of all, their
own/ private interests partner while ignoring public interests) [7, ¢. 128-129].

Public administration (in the broad sense) by the public-private partnership on the part of
the state manifests itself in the four most important components:

a) regulatory legal regulation of relations, which arise when using such a form of
cooperation between state authorities / local self-government bodies and private
entrepreneurs;

b) planning (identification of socially necessary projects to be implemented in the form of
PPP);

c¢) the current management of the PPP (in the form of granting appropriate permits,
approval of PPP projects, their public, environmental expertise, etc.);

d) control over compliance by the PPP participants with the requirements and contractual
obligations established by the legislation on the implementation of PPP projects.’

‘Konecnukopa K. CHiBiHOIIEHHS JIepKaBHOTO yIIPABIiHHS Ta MyOIiuHOro aMiHiCTpYBaHHs y MpOIECi
cycninbHoi Tpancdopmanii / URL: http://www.kbuapa.kharkov.ua/e-book/putp/2013-3/doc/1/06.pdf
(14.12.2018).

'Binnuk O. M. KoprnopaTuBHi i mapTHepChbKi BiIHOCHHHU: MPOOGJEMH IPABOBOTO PEryTIOBAHHS:
MoHorpadis. K.,2010.—166 ¢c.—C. 129.
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In the narrow sense, public administration in the field of PPP manifests itself first and
foremost in the clear establishment of legislation on the guarantees of the proper
implementation of the PPP project and on the clear delimitation of powers between public
authorities / local authorities regarding the current management and control of the PPP
project. Of particular significance in this case is the creation of a proper system of bodies
with appropriate powers in the field of PPPs and the establishment of key provisions on the
basic principles of their cooperation with the PPP-authorized body — the Ministry of
Economic Development and Trade of Ukraine.’

Public administration, namely the state policy in the field of implementation of PPP
projects, should primarily aim at the implementation of the PPP goal, in particular:

1) use of different forms, models, directions of PPP depending on the sphere of
economic activity in which such partnership is applied (housing and communal services,
transport, healthcare, education, sports, tourism, etc.);

2) conditions for the involvement of private investors in PPP projects, ready to invest
and spend time on the implementation of PPP projects, while respecting public (state and
regional) interests; It is envisaged that combining the efforts of the state and the territorial
communities with private partners and their financial capabilities in the conditions of a fair
distribution of profits and risks between them will enable to solve the above-mentioned
problems.

3) depending on the choice of the industry in which the implementation of the PPP
project at the planning stage should take place at the following stages:

— long-term perspective (more than 10 years): formation of conceptual foundations of
industry development, predictability, forecasting and the most economic efficiency of tariff
policy (where it is needed — housing and communal services, transport, etc.); transparent
tender for the selection of a private PPP partner; taking into account the principles and
objectives of such a partnership, the protection of property rights and the rights of
shareholder partners and investor shareholders (using the corporate form of PPP).

At the same time, it should be noted that the mechanism of tariff formation plays an
important role in ensuring the success of PPP projects, since it directly ensures the
possibility of returning attracted private investments. In some spheres of the national
economy, in fact, there is no market relations, and the tariff does not fulfill the function of
the economic regulator. Utility tariffs in most regions of Ukraine do not cover the cost of
services, in almost all tariffs there is no investment component that does not stimulate the
company to operate efficiently and save energy. The inability of a PPP private partner to
influence tariffs significantly complicates the return of invested investment funds. These
problems, together with the absence of an effective compensatory mechanism for
compensating differences in tariffs, do not allow enterprises to plan and implement
measures to upgrade their equipment and networks;

— medium-term perspective (up to 10 years): identification of priority areas for
attracting private investments into the relevant branch of the national economy, as well as

*Tlonoxenns npo MiHicTepcTBO eKOHOMIYHOTO PO3BUTKY i TOPTiBii YKpaiHH, 3aTBEpIKeHe MOCTAHOBOIO
KMY Big 20.08.2014 Ne 459 // URL: http://zakon2.rada.gov.ua/laws/show/459-2014-%D0%BF (30.12.2018).
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forms and means of providing budget support; definition of criteria on the basis of which
budget support is issued; financial support of scientific activity, development of the
regulatory framework and measures aimed at reforming the relevant economic sector;
stimulating the attraction of private investments and loans from international financial
organizations, implementation of pilot projects and dissemination of experience, creation
of joint ventures for the implementation of projects of national importance.

So, the Kansas City community (U.S.) approved a plan for modernizing the Kansas City
International Airport with a single terminal. The overwhelming majority of voters (75%)
decided to build a new terminal based on the existing airport.

Expected cost of implementation of the mentioned project is about 1 billion USD, while
the analysis of project effectiveness and assessment of possible risks was accompanied by
environmental scandals and complaints about the ethics of the implementation of such a
project.

The Infrastructure and Real Estate Team Edgemoor has been recommended by the KCI
Selection Committee as the most cost effective partner for project financing, design and
construction of a new universal terminal at Kansas City International Airport.’

The public partner also included an additional investor — Meridiam Infrastructure and a
design and construction joint venture, consisting of Clark Construction Group, Clarkson
Construction contractor located in Kansas City, and The Weitz Company. Skidmore, Owings
& Merrill (SOM) will be the main designer, and the financial advisor will perform Project
Finance Advisory Limited (PFAL). Edgemoor's choice took place after a multi-stage
procurement process, which included individual filing with qualifications and funding,
interviews and further questions put forward by the public partner to all applicants.

Interestingly, there is the PPP experience in Saudi Arabia, in particular the construction of
the Acwa Power sewer collector. The total cost of a project of $ 315 million will be financed
by commercial bases distributed at a floating interest rate of § 167 million and a fixed rate of
$ 100 million. The remaining costs will be financed by the "Joint Stock" loan on the basis of
the ratio of debt to equity of 85:15. An additional commercial redundancy fund has also been
increased to finance any potential over-spending.”

The plans for anti-crisis actions and post-crisis recovery of the economy introduced in
many countries of the world provide for the expansion of cooperation between the state in the
form of public-private partnerships (PPP) and / or public-private partnerships in the form of
public-private partnerships (PPP) and / private (PPP) partnership1, which should become an
effective mechanism for infrastructure development and provision of public services. The
significant increase in the PPP in the world is due not only to the state's desire to attract private
sector financial resources to address societal challenges of socio-economic development, but
also the need to use complex organizational, managerial and production technologies."

’Kansas City to get US$1 billion International Airport P 3 // URL: http://www.infrapppworld.com
/news/megaproject-1045-kansas-city-to-get-us-1-billion-international-airport-p3 (15.12.2018).

"“Acwa Power close on big desalination PPP project in Saudi Arabia // URL:http://www.infrapppworld.com/
news/megaproject-1044-acwa-power-close-on-big-desalination-ppp-project-in-saudi-arabia (15.12.2018).

"Konmemniisi po3BUTKy JepkaBHO-PMBATHOTO MapTHepcTBa B Yipaini 2012-2017 poxu // URL: http://ppp
-ukraine.org/wp-content/uploads/2015/03/PPP-Development-Concept-2012-2017.pdf (17.12.2018).
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The importance of PPPs as a mechanism for socio — economic development of the
country is evidenced by numerous conceptual, programmatic, normative and
methodological documents, both national and international: declarations of the G202
summits aimed at developing anti-crisis measures; special laws and other normative acts
on PPP, PPP concepts and programs.

Implementation of state policy in the field of PPP is characterized by inconsistency, lack
of systematic steps towards the formation of PPP conditions, unclear definition of the
functions of state authorities involved in the development of PPP, ineffective coordination
of the activities of the relevant state authorities. In pursuance of the strategic objectives of
the Program of Economic Reforms for 2010-2014, state and local documents on the socio-
economic development of the country contain references to the importance of the
implementation of the PPP, but there is no consistency between the mechanisms and
instruments of public administration in this area. The development of individual forms of
cooperation is carried out independently by various state and local authorities without
sufficient coordination and compliance with the requirements of the Law.

Another problem of the lack of effective interaction between the public and private
sectors of the economy is the low level of institutional capacity of public authorities and the
private sector to implement public-private partnerships.

The institutional capacity of public authorities and the private sector to implement PPPs
in Ukraine is characterized by low level of interpersonal trust, citizens 'confidence in state
authorities, public and political organizations, inadequate ideology of partnership in
society, underestimation by experts of state authorities and local self-government of PPP
projects' potential, lack of awareness society in the benefits and risks of applying PPP
mechanisms, insufficient staffing of central authorities and that local self-government
experts in the field of PPP, insufficient level of financing of the real sector of the economy.

The relationship between the state and business in Ukraine is characterized by
numerous problems in such areas of public administration as licensing and obtaining
permits, land allocation, protection of investors' property rights, and resolution of
commercial disputes. The low level of transparency in budget relations complicates the
attraction of domestic and foreign investments in the development of national economy
infrastructure and the provision of public services on the basis of PPP.

The contradictory and inconsistent legal and regulatory framework of public-private
partnership relations is the subject of a separate thorough scientific research.

Conclusions

Taking into consideration all mentioned above, Ukrainian legislation in the field of PPP
should be improved by means of:

1) improvement of the regulatory framework of PPP relations: development of a Code
of Relations in the field of public-private partnership, which will include provisions, in
particular regarding the forms, models, areas of the PPP, the authorized state bodies (state
bodies and local self-government bodies) regarding the implementation of the state PPP
policy, provisions for performance analysis and evaluation of PPP projects and public
investment projects, etc. We agree with the view that the Government of Ukraine should
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consider legislative reform of all legal instruments - general and sectoral — related to the
planning, evaluation and approval of public investment projects, whether they are funded
by public authorities or local authorities, or on their behalf, private institutions in the form
of concessions and public-private partnerships;

2) activation of development institutes in the public-private partnership management
system in Ukraine: in order to increase the effectiveness of the PPP system, the state should
build relations with international development institutions and more actively formulate
national development institutes whose activities should be oriented towards the
achievement of the priorities of innovation of the economy with the use of modern
approaches to risk management. Implementation of development institutes should be
carried out in compliance with the requirements of financial stability, diversification of
resources and reduction of investment risks, exclusion of administrative influence and risks
of corruption.

The role of financial development institutions (universal and specialized development
banks, export-import banks, state venture and leasing companies, innovation funds, funds
and regional development agencies, etc.) will be in the financial, consulting and
information support of PPP projects. Non-financial development institutions (technology
parks, industrial parks, business incubators, techno-implementing industrial production
and tourist and recreational special economic zones, research centers, technology transfer
centers, subcontracting, design development, energy conservation, etc.) will promote the
development of business infrastructure within the framework of PPP, raising the skills of
civil servants, introducing PPP issues into academic training programs for public
administration and local self-government ernment, organize workshops, seminars, round
tables for the PPP;

3) Improving the investment climate and entrepreneurship environment in the context
ofthe development of public-private partnership in Ukraine: further development of PPP in
Ukraine will be largely determined by the favorable investment climate and business
conditions. Improving entrepreneurship and attracting private investment in PPP projects
requires:

—increase transparency of the licensing system and reduce bureaucratic barriers;

—streamlining procedures for inspections and technical regulation (standardization and
certification);

—simplification of procedures for registration of property;

— creation of favorable conditions for use of land plots within the framework of PPP
projects;

—ensuring transparency in the relations of private and public partners in the preparation
and implementation of the PPP project;

— focusing the state on the implementation of PPP projects and the formation of
effective feedback in the relations between the state and the private sector;

4) improvement of cooperation between state (local) authorities and civil society
institutions in implementing public-private partnership projects in Ukraine: the
development of PPP relations will require intensification of community participation in the
preparation and implementation of PPP projects at the state and local levels. In this context,
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it is necessary to develop mechanisms for interaction of government bodies with civil
society institutions in order to engage the community on a permanent basis before
discussing, examining and monitoring the implementation of PPP projects;

5) Improvement of financing mechanisms for public-private partnership projects in
Ukraine: improvement of financing mechanisms for PPP projects should include
increasing the efficiency of using budget funds, increasing the involvement of development
institutes in PPP projects, expanding tools for long-term project financing, etc. Budgetary
financing of PPP projects and public participation in PPP projects should be based on the
principles of medium — and long-term programmatic planning and programmatic and
project financing.

Public financial support for PPP should include:

— direct financial support through subsidies; reimbursement of construction costs,
participation in a tender, major repairs; investment in authorized capital,

—use of tax levers to stimulate investment, introduction of mechanisms of state credit
and insurance of import of investment equipment;

— reimbursement of fees for services provided to consumers through the state budget;
provision of loan guarantees, reimbursement of losses due to exchange rate fluctuations,
obligations to purchase products;

—use of modern market instruments of financing (securities).

Prospects for further research. Currently, the PPP in the areas of infrastructure
networks and the provision of service-infrastructure and other public services is rapidly
evolving and of growing interest in the world. However, the lack of a thorough scientific
study of the peculiarities of implementing a specific PPP project significantly slows down
this development.

Taking into account the above, the scientific study of the issues covered in this article
allows us to confirm the urgency and practical necessity of writing scientific papers on PPP
topics.

A.B. Copouenko: YKpanHaJarbl ;kapus 0acKapy MOHMOTIHIH/Ieri MeMJIeKeTTiK-
JKeKelleJIiK dPINTecTiK.

VYkpanHaJgarsl xKapus OacKapyAblH Typl peTiHIeri MeMJEeKeTTiK-KeKelleaiK
opinrecTikTiH (MXKO) Heri3ri epekienikrepi 3eprreneai. MOKO canachiHIarbl KYKBIKTHIK
KaTbIHACTAPJbIH YKpPAWHAJIBIK KOACKCIH 3aHHAMAJIBIK OCKITy Ka)KeTTIrl HeTi3/ele/l.
MKO canacelHIarbl KYKBIKTBIK KaTbIHACTApIbl MEMIICKETTIK OacKapy KyHeci, «kapus
Oackapyasl» TYHCIHYHETr1 KeH JKoHe Tap ycraHbiMaap TaimmaHaabl. MOKO KYKBIKTHIK
KaTbIHACTAPBIH MEMJICKETTIK OacKapy[blH XaJIbIKApaJbIK TOXKIpuOeci (aTam aWTKaHIa,
AKII, Cayn ApaBusicel koHE T.0. ennepiH) KapacTelpbuiansl. «bara MeH cama apa
KAThIHACBIH/Ia» €H TUIMJA1 HOTHXKEre KOJ JKeTKI3y YUIIH JeMeyUIUIepal, XaJblKapablK
OaHKTepAl KOHE e3re Jie MEKeMellep/l TapTy >KOJbIMEH YKpanHaja MEMJIEKETTIK-
KEKEIIeTIK OpINTECTIK >ko0ajdapblH KapXKbIIaHABIPYIABIH 3KOHOMHUKAIBIK TOCUIICpPiH
KETUINIPY KOKETTIr1 KOPCETIIe ],

Tipek co30ep: memaekemmik-dHcekeulenix apinmecmix, sHcapus backapy,; uHeecmuy-
USANBIK casicam,; MaKcam, XanvlKapansvlk maxicipude; KapicoliblK YusbiMoap,; 0amy.
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A.B. Copouenko: I'ocynapcTBeHHO-4aCTHOE NAPTHEPCTBO B KOHTEKCTE IMy0JIuY-
HOI0 yIpaBJICcHUsI B YKpaunHe.

HccnenyroTcss OCHOBHbIE OCOOCHHOCTH TOCYJAapCTBEHHO-YaCTHOTO MapTHEpPCTBa
(I'YIl) xak BHUaa MyOJUYHOTO ympaBieHUs B YkpawmHe. OOOCHOBaHAa HEOOXOAMMOCTH
3aKOHOJaTeNbHOTO yTBepkaeHuss Komekca Ykpaunsl B cdepe mpaBoorHomenuit [YI1.
AHanu3upyeTcsl cucteMa rocyJapCTBEHHOTO yIpaBiIeHHs MPaBOOTHOLIEHUSIMU B cepe
['YIl, mupokuil U y3KUW MOAXOABl K MOHUMAHUIO OMpPENENeHHS «IMyOIUYHOro
YOpaBICHUS». AHATU3UPYETCS MEXKTyHAPOIHBIM ONBIT FOCYAAPCTBEHHOTO YIPaBICHUS
npaBootHommeHussMu [UII (B wacTtHOCTH, B Takux ctpanax, kak CIIIA, CaymoBckas
Apasus u z1p.). [TokazaHo, yto YkpanHe He0OX0AUMO YITyUIIUTh SKOHOMUYECKHE CIIOCOOBI
(¢buHaHCUPOBaHUSI MPOEKTOB TOCYAapCTBEHHO-YACTHOIO MapTHEPCTBAa IMYyTEM IPHUB-
JIeYEHUS] CIOHCOPOB, MEXAYHAPOAHBIX OAHKOB U APYTUX YUPEKICHHUH A JOCTHKEHUS
HaAMITy41Iero 3¢ exra «COOTHOIIECHHE [ICHbI U KaUueCTBay.

Kniouegvie cnosa: cocyoapcmeenno-uacmuoe napmuepcmeo, nyoiuyHoe ynpagienue,
UHBECMUYUOHHASL NOIUMUKA, Yellb, MeHCOVHAPOOHDBLL ONblim, (PUHAHCOBbIE OP2AHU3AYUU,
pazeumue.
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